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Preamble
1. Donald John Clarke died at his home on 24 July 2011.  Ten days prior Mr Clarke had cervical spine surgery at Calvary St Luke’s hospital (‘Calvary’).  The day prior he was a patient of the Emergency Department (‘the ED’) of the Launceston General Hospital (‘the LGH’).  An inquest has been held into Mr Clarke’s death and these are my findings arising from it.  
Background
2. Mr Clarke was born on 26 December 1970 and was aged 40 years.  He resided with his wife, Nicole Maree Clarke and their two daughters at 144 Maroneys Road in Deloraine.  He was employed by the Meander Valley Council as a plant machine operator. 
3. On 1 June 2011 Mr Clarke consulted Orthopaedic Surgeon, Mr David Penn with complaints of pins and needles and numbness in both hands.  He had a MRI scan of his neck.  It indicated spinal cord compression at levels C3/4 and C5/6.  Mr Penn believed that Mr Clarke required cervical surgery in the form of cervical canal decompression.  He referred Mr Clarke to Orthopaedic and Spine Surgeon, Mr David Edis.  On 27 June 2011 Mr Edis saw Mr Clarke.  He diagnosed him with cervical myelopathy due to developmental on congenital stenosis of the cervical spine.  In his view Mr Clarke required semi-urgent decompression between C3 and C5.  Mr Clarke agreed to this procedure. 
4. On 14 July 2011 Mr Clarke was admitted to Calvary.  On that day he underwent spinal cord decompression surgery.  The surgeon was Mr Edis.  He reports that the surgery proceeded uneventfully.  Mr Clarke’s post-operative recovery was routine although he remained in hospital for a slightly longer period than normal.  He was discharged home on 19 July 2011.  
5. On 22 July Mr Clarke consulted his general practitioner, Dr N K Tillekeratne.  Both he and his wife were concerned about some aspects of his recovery.  A change was made to his medication.  (I will deal in more detail with this consultation later.)  That night Mr Clarke went to bed at about 9.00pm.  However, in the early hours of the morning Mrs Clarke became concerned by his behaviour.  He was “crying and babbling.”  He may have been hallucinating.  An ambulance was called.  Officers carried out a vital signs check.  It included noting Mr Clarke’s temperature to be 38.1 degrees.  Mr Clarke was conveyed to the LGH arriving at 5.36am.  He was admitted to the ED.  Mr Clarke was examined under the supervision of Dr Sushant Singh and an initial treatment plan was drawn.  Dr Linda Cheng-Jing Chow was the ED’s Emergency Consultant on 23 July.  She assigned Mr Clarke to the care of a registrar, Dr David Mutasa.  
6. Later in these findings I will consider in detail particular aspects of Mr Clarke’s care and management whilst in the ED.  At this point it is sufficient to record that he remained in the ED until mid-afternoon being discharged at 3.30pm.  He was subjected to a range of tests including a CT scan of his neck.  The radiologist was Dr Joseph Zakon.  At this time Dr Yi Yang was the on-call orthopaedic registrar at the LGH.  He had some input into Mr Clarke’s management as did Mr Edis, albeit by telephone.  No substantive treatment was administered to Mr Clarke before his discharge.  
7. That evening Mr Clarke had difficulty swallowing his dinner.  He was able to cope with ice cream.  He vomited about 30 minutes after the meal.  At about 10.00pm Mr and Mrs Clarke went to bed.  Mr Clarke woke at about 11.30 and used the toilet although he was unsteady on his feet.  He complained of feeling cold and was shaking.  He went back to sleep but woke again at about 1.00am.  His wife took his temperature which was recorded at 38.5 degrees centigrade.  He was noted by his wife to be asleep and breathing at about 3.00am.  
8. Mrs Clarke woke sometime after 11.00am when their daughter Chloe came into the bedroom.  She tried to wake her husband but couldn’t.  He was “cold to touch” and she couldn’t find a pulse.  She immediately began CPR and the ambulance was called.  Records from Tasmania Ambulance Service show that it was called at 11.41am and an ambulance arrived at the Clarke home at 11.48am.  CPR was taken over by ambulance officers and maintained until 12.35pm.  However, Mr Clarke could not be revived.   
Post-Mortem Investigation and Related Matters
9. This included an autopsy carried out by State Forensic Pathologist, Dr Christopher Lawrence along with toxocological examination of post-mortem blood samples.  The latter showed high therapeutic levels of oxycodone (0.1 mg/L) and midazolam (0.3 mg/L), therapeutic levels of codeine and paracetamol and a sub-therapeutic level of propofol.  Dr Lawrence reported that in his view Mr Clarke “died of aspiration pneumonia due to the combined effects of drug intoxication (oxycodone and midazolam), anterior cervical spinal fusion, obesity and tracheomalacia.  In plain English he has died of a chest infection caused by too much pain medication, a recent operation on the neck, obesity and a floppy narrow trachea.”  
10. Toxocological testing of ante-mortem blood samples showed sub-therapeutic levels of diclofenac and paracetamol.  Post-mortem blood was also tested and showed high therapeutic levels of oxycodone and midazolam, therapeutic levels of codeine and paracetamol and a sub-therapeutic level of propofol.  In his evidence Dr Lawrence advised that he had learned, subsequent to making his report, that the midazolam was administered to Mr Clarke by the ambulance officers when they attended at his home on 24 July.   He therefore amended his opinion to exclude this drug as a factor contributory to the death. 
11. In his evidence Dr Lawrence made these observations:
· Aspiration pneumonia is a form of infection which typically presents when either oral or gastric contents are swallowed and enter the lungs.  In Mr Clarke’s case Dr Lawrence considered it “very plausible-and it probably is more - more likely than not” that Mr Clarke’s vomiting of the ice-cream following his evening meal on 23 July resulted in aspiration of gastric contents.  
· It was put to Dr Lawrence by counsel for the State that Mr Clarke’s aspiration pneumonia caused his blood to be inadequately oxygenated which caused hypoxia which in turn caused his heart to arrest and his death to ensue.  Dr Lawrence considered this to be a likely scenario. 
· That at post-mortem he noted a haematoma at the site of Mr Clarke’s surgery which he stated “at nine days post-operatively (to be) a bigger mass than one would expect.”  The haematoma (described as prevertebral swelling on the CT scan of the neck) was a consequence of the surgery. 
· That Mr Clarke’s prevertebral swelling impacted upon his ability to swallow and hence played a role in his aspiration.  

· That he was not convinced that Mr Clarke had an infection at the operation site. 
· That at post-mortem Mr Clarke was noted to have significant tracheomalacia; ie. a softening or flaccidity of the cartilaginous rings of the trachea.  This condition was also a likely consequence of his cervical surgery and, in his opinion, increased the risk of aspiration.  This was so because the condition makes the airway “floppy” and hence more difficult to clear.   
· That Mr Clarke was obese.  He weighed 105kg, was 1.73 metres in height and had a Body Mass Index rating of 35.1kg/m2.  He also had a ‘bull’ neck.  
The Consultation with Dr Tillekaratne

12. It was Mrs Clarke’s evidence that on Friday 22 July she took her husband to see Dr Tillekeratne because “he was having trouble swallowing and couldn’t get water down properly.”  More specifically she said that near the end of the consultation she again raised the matter of her husband’s difficulty swallowing and that Dr Tillekeratne then advised that she purchase an “over-the-counter” anti-inflammatory from the pharmacist.  She acted on this advice and that same day purchased an anti-inflammatory which contained some diclofenac. 

13.  Dr Tillekeratne gave a different account.  He contended that the principal reason for Mr Clarke’s attendance was his on-going pain and lack of sleep because of the pain.  He recorded as the reason for the consultation; “Post OP Pain.”  In his view Mr Clarke appeared to be talking and breathing comfortably.  There were no signs of infection around the surgical dressing nor was the neck swollen or very tender to soft palpation.  Dr Tillekeratne did not consider that there was a need for further investigations.  He says that at no time was he informed that Mr Clarke had any difficulty swallowing, that if he had been so advised he would not have recommended a non-steroidal anti-inflammatory and if he had suggested an over-the-counter medication he would have identified the specific brand or type and made a note of his advice in his records.  No such note was made.  Dr Tillekeratne’s treatment was focused solely on pain relief.  He prescribed a doubling of the Oxycontin whilst at the same time recommending doses of Endone be limited to four per day if required.   
14. In my view Dr Tillekeratne’s account of the consultation is the more plausible and I accept it.   Overall, it is my view that the consultation was properly and competently managed by Dr Tillekeratne and I make no criticism of it.  
The ED’s Care and Management

15. On 23 July 2011 Mr Clarke was a patient of the ED for almost 10 hours.  It’s necessary for me to detail the examination, investigation and overall management of Mr Clarke during this period.  This exercise will enable me to make some findings upon critical issues where the evidence is conflicting.  It may also assist an understanding of some confusing aspects of the evidence.  
16. Mr Clarke was first examined at 6.01am.  It seems that the records made by the ambulance officers were not made available to the ED staff.  Accordingly, they were unaware of the vital signs which had been recorded earlier including the elevated temperature.  In the ED Mr Clarke complained of neck pain, having had a restless night, difficulty breathing and being acutely confused.  He said that he had had difficulty swallowing since his neck surgery and this was worsening.  On examination his temperature was 37.3, heart rate was 127 beats per minute, blood pressure was 107/71, respiratory rate was 28 breaths per minute, oxygen saturation was 97% on room air and GCS was 15/15.  He was noted to be alert and oriented to time, place and person.  His upper airway was clear and there was no stridor present.  The medical impression was that Mr Clarke was suffering from delirium related to his medications or that he had a developing chest infection.  The plan was to do a septic screen including ECG, blood testing, chest x-ray and urine test.  These were to be followed up by medical staff on the morning shift who took over Mr Clarke’s care at 8.00am.  
17. As I have already noted Mr Clarke was assigned to the care of Dr Mutasa and his case was discussed at the shift changeover.  A range of differential diagnoses were identified which Dr Chow stated to be seizure post-ictal confusion, pulmonary embolism, sepsis related to surgery or a swallowing difficulty caused by a retropharyngeal abscess.  It was resolved to make further investigations including CT scans of the head and neck along with a CT pulmonary angiogram.  Dr Mutasa completed the imaging referral form.  It included this clinical information; “Recent cervical spine surgery 14/7, Progressive dysphagia, Acute confusional state last night and dyspnoea.”  It also posed these questions; “? Cerebral event.  ?retropharyngeal abscess. ? PE.” It was Dr Mutasa’s evidence that before Mr Clarke was taken for his scans he went to the radiology section and spoke to the radiologist.  He did so, he said, because he “wanted to explain to Dr Zakon why I wanted all three scans and what I was looking for.”  
18. Dr Mutasa did not make any contemporaneous notes whilst caring for Mr Clarke.  However, on 25 July 2011 he made a retrospective record.  It shows that at about 9.00am he attended Mr Clarke.  Mrs Clarke was present.  He was informed that Mrs Clarke had called the ambulance because of her husband’s confused state and his complaint of difficulty breathing (dyspnoea).  Mr Clarke also complained to Dr Mutasa of worsening dysphagia (difficulty swallowing).  Although it was not recorded in his retrospective note Dr Matasa gave evidence that he “believe(d) that I checked Mr Clarke’s throat.”   
19. 23 July 2011 was a Saturday.  Dr Zakon was the on-call radiologist.  He carried out the radiology requested by Dr Mutasa.  This was completed by 11.24am.  The CT pulmonary angiogram was negative thus excluding pulmonary embolism as the likely diagnosis.  The CT brain scan was reported as normal with no intracranial haemorrhage detected.  This excluded a cerebral event as the likely cause of Mr Clarke’s symptoms.  The CT scan of the neck showed the metal ware surgically inserted by Mr Edis to be in a satisfactory position.  It also showed the absence of fluid collections or abscess formation.  However, relevantly it demonstrated prevertebral soft tissue swelling at three vertebral levels.  At C2 the swelling measured 16 mm in thickness.  At C4 level it was 27 mm in thickness and at C6 level its thickness measured 23 mm.  Dr Zakon described the swelling as “moderate to significant” and greater than to be expected 9 days post-surgery.  It was his expectation, given this degree of swelling, that Mr Clarke would have been kept in hospital and his condition monitored.  
20. I now turn to consider the evidence surrounding the communication of the radiology findings to the treating clinicians.  It includes some inconsistencies which I need to resolve.    
21. Clerical staff is not employed by the LGH to type reports on radiology carried out on weekends.  Accordingly, whilst those reports are dictated by the on-call radiologist they do not become available in typed form until the following Monday.  This means that the initial report made to the treating clinicians is verbal.  In the case of Mr Clarke, Dr Zakon said that he would have followed his usual practice; that is that he made a ‘phone call to the ED and requested to speak to the doctor who was looking after Mr Clarke.  He could not remember in Mr Clarke’s case whether he spoke to a male or female doctor.  Nevertheless, he was firm in his view that he relayed the radiology results and in particular advised of the prevertebral swelling.  He considered this to be the “most significant finding.”  He said that he was “100% certain” that he also relayed the swelling measurements.  Dr Zakon did not have any recollection of advising the clinician of his interpretation of the radiology, notably that the prevertebral swelling was encroaching on the retropharyngeal and retrolaryngeal spaces thereby compromising the airways.  However, he made it clear that he did not consider it was necessary for him to do so as “every professional understands that this (swelling) will compromise the breathing.”   He believed that he made only the one ‘phone call reporting the imaging results.  
22.  It was Dr Mutasa’s evidence that Dr Zakon telephoned him and advised of the scan results.  He agreed that he was told that the brain scan was normal, that the CT pulmonary angiogram was negative and that the CT scan of the neck did not show any bleeding but there was some swelling adjacent to the operation site.  He confirmed that Dr Zakon did not discuss the implications of the swelling with him.  Contrary to Dr Zakon’s evidence he said that he was not advised of the measurements made of the swelling.  Dr Mutasa said that he then viewed the scans himself.  He said too that he then “got Dr Chow to inspect these scans.”  
23. Mr Garth Faulkner is the LGH’s Chief Radiographer.  He advised that the hospital database shows that Mr Clarke’s CT scan was not accessed on 23 July by any person using either Dr Mutasa or Dr Chow’s login details.   
24. The evidence of Dr Chow raises some further differences.  She said that she was ‘phoned by Dr Zakon and advised of the radiology results.  However, she says that Dr Zakon did not tell her of the swelling measurements.  Further, contrary to Dr Mutasas’s testimony, she says that she never viewed the CT scan.  
25. The obvious conflicts in the evidence of Drs Zakon, Mutasa and Chow are, in my view, the result of diminished recollections due to the passage of time and are not a consequence of any conscious act to mislead this enquiry.  Having considered all the evidence it is my opinion that the most probable scenario is as follows.  After the radiology tests were complete Dr Zakon ‘phoned the ED to relay the results.  He spoke to Dr Mutasa as the clinician managing Mr Clarke and the person who requested the tests.  Dr Zakon did not speak to Dr Chow.  There was no need for him to do so.  In advising of the results Dr Zakon informed Dr Mutasa of the measurements of the prevertebral swelling.  It is likely he did so as the swelling was the most significant test result and the measurements served to demonstrate its extent.  Consistent with the database records neither Dr Mutasa nor Dr Chow viewed the CT scan of the neck.  I now return to the narrative.  
26. Dr Mutasa discussed the CT scan results with Dr Chow.  Neither of them had any real familiarity with Mr Clarke’s recent surgical procedure.  In particular neither knew whether the extent of his prevertebral swelling was normal or abnormal for a patient 9 days post-surgery.  From his previous discussions with Mr Clarke and his wife Dr Mutasa was aware that the surgery had been done by Mr Edis and that Mrs Clarke had access to his mobile ‘phone number.  It was agreed that Dr Mutasa would seek his advice. 

27.  On this day Mr Edis was travelling to Binalong Bay with his wife.  A call was taken by Mrs Edis from Ms Debbie Willis, the mother-in-law of Mr Clarke.  She reported that Mr Clarke had been admitted to the ED because of overnight concerns.  She asked whether Mr Edis was prepared to speak to Mrs Clarke but he refused.  He did agree to telephone the hospital.  
28. Mr Edis did not have any recollection of receiving a call from Dr Mutasa but acknowledged that he may have forgotten it.  It was Dr Mutasa’s evidence that he did call Mr Edis.  They had a short discussion.  He advised Mr Edis of the background to Mr Clarke’s presentation in the ED.  He told him of the radiology and the results.  In particular he informed him that there was some swelling at the operation site and that “we didn’t know whether it was normal or not.”  At the end of the conversation Dr Mutasa understood that Mr Edis intended to arrange for Mr Clarke to be seen by his Registrar, Dr Yang.  I accept that this conversation took place and I accept too its content as described by Dr Mutasa.  

29.  It is not clear whether it was Ms Willis’ call or the call from Dr Mutasa which prompted Mr Edis to ‘phone Dr Yang.  Either way he did so and requested him to follow up on Mr Clarke’s progress in the ED and to report back.  At this time Dr Yang had been a registrar at the LGH for about 4 to 5 months and Mr Edis considered him a “highly competent registrar for his level of training.”  
30. It was Dr Yang’s understanding that it was his role to “rule out surgical complications.”  The records show that he saw Mr Clarke at 2.00pm.  He could not recall whether beforehand he had read the ED case file.  Had he done so he would have been aware of Mr Clarke’s complaints of breathing difficulties and a difficulty swallowing which he believed to be worsening.  I need to note that in his evidence Dr Yang accepted that difficulty swallowing is a sign of a possible complication following cervical fusion surgery.   
31. Dr Yang understood Mr Clarke’s primary complaints to be pain and hallucinations.  On examination he said that he appeared oriented and able to smile and interact appropriately.  His speech seemed normal.  He said that he did not have any breathing difficulty although he had some discomfort swallowing.  He was coping on a soft diet.  His neck wound was clean and almost completely healed.  The charts showed him to be afebrile.  His oxygen saturations were within normal limits.  Dr Yang obtained details of his medications and learned that the previous evening he had commenced taking an anti-inflammatory which included diclofenac.  
32. Dr Yang viewed the radiology.  (The database shows he accessed the CT scan of the neck at 2.12pm and 2.19pm.)  It was Dr Yang’s evidence that he believed that at the same time he read a typed interim report which he was able to access along with the scans.  He said that at that time he was not confident in his ability to read the scans and that he was reliant upon the report.  More specifically he said that he was definitely unable to interpret the significance of the swelling measurements and that he was reliant on someone else to interpret them for him.  In this same context it was his further evidence that he was not “particularly familiar” with the surgical procedure which had been performed on Mr Clarke and I infer from this that he was similarly unfamiliar with the level of swelling to be expected 9 days post this procedure.  
33. I am satisfied that Dr Yang is wrong in his belief that he accessed an interim report upon Mr Clarke’s radiology.  This is because such report was not created.  Instead I am satisfied, accepting the clear evidence of Dr Zakon, that the only written report produced was that final report which came into existence on Monday 25 July when staff first became available to type it.  It follows that Dr Yang’s understanding of the radiology was confined to his own interpretation of the scans.  It follows too that he did not have available to him those specific measurements of the prevertebral swelling made by Dr Zakon and advised to Dr Mutasa.  It was Dr Yang’s evidence that the radiology did not raise any particular concerns.  

34. It is noteworthy that despite his admitted shortcomings with respect to interpreting the radiology, particularly as it related to the possible post-operative complications, Dr Yang did not seek the assistance of Dr Zakon.  

35. In Dr Yang’s assessment Mr Clarke’s presentation, notably his hallucinations, was likely caused by a drug interaction probably related to the recent addition to his medication regime of the anti-inflammatory with diclofenac.  
36. Dr Yang then called Mr Edis and they discussed his findings.  He reported that Mr Clarke was clinically well, that his wound was clean and that a low C-reactive protein level made an infection unlikely.  He advised that Mr Clarke had commenced using diclofenac the night previously.  Dr Yang had difficulty recalling the information he relayed concerning the radiology.  However, Mr Edis said that he was informed that he had a negative CT pulmonary angiogram for pulmonary embolus and that a scan showed the cervical fusion implants were in good position.  He did not have any recollection of prevertebral swelling being discussed but understood that Mr Clarke was not demonstrating any breathing difficulty, voice change, stridor or hypoxia.  It was understood that there was a difficulty swallowing but Mr Edis considered this to be a common post-surgery complaint.  This conversation led to an agreement that Mr Clarke’s ED presentation was probably attributable to the introduction of the diclenofac.  It was agreed that he could be discharged home.  
37. Dr Yang then attended Mr Clarke again.  He advised him that his hallucinations were likely attributable to his drug regime.  He advised him to discontinue the anti-inflammatory.  He further advised that Mr Clarke should arrange to be reviewed by Mr Edis in four days.  It was Mrs Clarke’s understanding that her husband could go home as soon as his dressings were changed.  
38. Dr Yang did not report to Dr Chow on his dealings with Mr Clarke.  He did have a brief conversation with Dr Mutasa when he advised that he had spoken to Mr Edis and that the patient could go home.  As I have already noted, Mr Clarke left the ED at 3.30pm.     
Independent Medical Evidence 

39. This enquiry was assisted by evidence provided by Dr Michael Carr and by Dr Anthony Bell.  The former is a specialist radiologist who is currently employed as the Director of Medical Imaging at the Royal Hobart Hospital.  Dr Bell is a specialist intensivist and nephrologist and is a former Chief Medical Officer at the Royal Hobart Hospital.  Currently he is retained by the Coroner’s Office as a medical adviser.  Both doctors provided their opinions upon several issues related to Mr Clarke’s death and a summary of them follows. 
Dr Carr

40. The opinion evidence of Dr Carr focussed on issues related to the radiology.  It was his view:

· That the CT head scan was correctly reported by Dr Zakon.

· That the CT pulmonary angiogram confirms the presence of a degree of cardiomegaly which was not reported.  There are no features of pulmonary oedema to suggest left ventricle failure.  There are no pulmonary emboli and the lung fields are clear.  There is minimal bilateral pleural reaction of very limited clinical significance.  Of importance there is no evidence of pneumonia and the trachea has a normal calibre.

· The CT scan of the neck is technically adequate.  There is a reasonable description of the prevertebral soft tissue swelling and its thickness is properly measured at 3 levels.  However, the report does not include any comment relating to the significance of the prevertebral swelling.  These observations should have been made by Dr Zakon in his report:

· The presence of prevertebral soft tissue swelling 10 days post-surgery is an unusual finding and suggestive of a complication.  With uncomplicated surgery the swelling starts to resolve post-operatively on days 4 and 5 and by day 10 should have reduced significantly and been minimal or normal.

· The degree of swelling is severe.

· The presence of the swelling and its severity are very suggestive of a complication such as a post-operative infection causing cellulitis and oedema.

· The report should have included comment that the prevertebral swelling was encroaching on the retropharyngeal and retrolaryngeal spaces and compromising the patient’s airway.  

· Dr Zakon should have alerted the clinicians that Mr Clarke was at risk of a respiratory arrest.

· If the findings on the scan had been communicated verbally to the clinician this should have been reported upon in the final report.

· Despite the absence of any clinical interpretation of the CT scan of the neck provided by Dr Zakon the clinicians caring for Mr Clarke should nevertheless have recognised the likelihood of a post-operative complication and should not have permitted his discharge.  

· It was unwise to permit the continuing use of Oxycontin and Endone as both drugs can suppress respiration and are contra-indicated for a patient with a compromised upper airway.

· The managing clinicians appear to have failed to recognise that the patient had a post-surgical complication with inflammatory swelling of the prevertebral soft tissues in the cervical region with resultant compromise of the upper respiratory tract.

· The radiology reports are sub-optimal and minimalist and do not comply with the Royal Australian and New Zealand reporting guidelines. 

· A process should be put in place at the LGH to ensure that, out of hours, any communication of the radiological findings communicated to the clinicians is recorded.

· Based upon the radiology alone the immediate intubation of Mr Clarke was warranted. 

Dr Bell

41. Incorporated in Dr Bell’s evidence were these opinions:

· That the prevertebral soft tissue swelling evident on the CT scan of the neck could be properly described as “significant.”  It should not have been present 9 days post-operation.  
· That the literature indicates that post-operative swelling for the procedure undertaken by Mr Clarke is normally maximal at day 2 or day 3 and has normally resolved by day 5.  

· That he would have expected Dr Yang to have been “very concerned” about the prevertebral swelling shown on the CT scan.  For himself he said that he would have been “terrified” by that image.  
· That Mr Clarke should not have been discharged from the ED on 23 July.

· That the prevertebral swelling required the investigation of its cause.  It is likely that on 23 July Mr Clarke was septicaemic and its most likely cause was that the metal ware inserted by Mr Edis had become infected with low virulence organisms.  This resulted in the clinical features of sepsis and the increase in dysphagia and the increase in neck swelling.

· That in his view the prevertebral swelling was a factor that contributed to Mr Clarke’s death.  This was because of several mechanisms.  First, he said that the infection played a significant role in causing the swelling in the prevertebral area.  That in turn played a significant role in the obstruction of his airway.  Secondly, sepsis can cause circulation and breathing changes and make one more prone to a fluctuant delirium and may make one vulnerable to the effects of morphine and morphine derivatives.  

· The CT pulmonary angiogram performed on 23 July confirmed that Mr Clarke was not suffering from aspiration pneumonia at the time of the scan.  The likelihood is that the aspiration pneumonia developed some time after the angiogram.

· It is likely that the Mr Clarke was deceased when the ambulance arrived at his home after 11.30am on 24 July.  

· By participating in the telephone communications with Dr Yang, Mr Edis was indicating that he had taken responsibility for Mr Clarke’s care.  This was an error because he was unable to be fully informed of all matters relevant to Mr Clarke’s safe management.  In particular he was unable to access the radiology.  In these circumstances the best course would have been for Mr Edis to have instructed Dr Yang to liaise with the on-call consultant.  

· This case demonstrates the difficulty for the public health system in managing patients of the private system.  Here Mr Edis, as Mr Clarke’s private surgeon, was away, was unable to see the patient or his radiology and was unable to follow-up on his care.  In this circumstance the LGH should have sought the assistance of the on-call orthopaedic consultant.  

· That whilst there was a possibility that Mr Clarke may have died of aspiration pneumonia, even if he had have been admitted to hospital on the afternoon of 23 July, Dr Bell estimated that likelihood at just 5 to 10%.  

Evidence of Dr Renshaw
42. Since 1989 Dr Peter Renshaw has been the LGH’s Director of Clinical Services.  His evidence included the following:
· Confirmation that staff is not available at weekends to type radiology reports. 

· His opinion that a combination of systemic failures led to Mr Clarke’s premature discharge.  These included shortcomings around the communication of radiology results and their interpretation to treating clinicians, a failure of the clinicians to recognise Mr Clarke’s degree of prevertebral swelling as indicating a surgical complication and the failure of the clinicians to collectively discuss and assess his symptoms and signs.
· His view that Dr Zakon, at the time he provided his verbal report upon the radiology, should have advised Dr Mutasa of the implications of his findings, including the possibility that the prevertebral swelling may be an explanation for Mr Clarke’s swallowing difficulty.  

· His opinion that Mr Edis, having involved himself in Mr Clarke’s management, should have enquired more deeply into the symptoms and signs surrounding Mr Clarke’s presentation to the ED.   
· His view that it was appropriate for the hospital to contact Mr Edis as he was the surgeon responsible for Mr Clarke’s post-operative care and he was exhibiting signs and symptoms which may have indicated a surgical complication.  However, he agreed with Dr Bell that it was an unacceptable practice for Mr Edis to have become involved in Mr Clarke’s management when he was unavailable to review him.  Instead Mr Edis should have arranged for another orthopaedic specialist to attend him. It was his further view that it was not appropriate for this task to be delegated to an orthopaedic registrar.  
· That Mr Peter van Winden was the on-call orthopaedic specialist.  If Mr Edis had not been contactable he would have been available to provide the ED with specialist assistance.  He also had experience as an anaesthetist so was well-equipped to deal with issues related to Mr Clarke’s airway. 
· His opinion that both Drs Chow and Mutasa should have recognised the seriousness of the prevertebral swelling.  
· That the decision upon discharge was one for Mr Edis in consultation with Dr Yang. 

The Cause of Death
43. I am satisfied, accepting the evidence of Dr Lawrence, that the primary cause of Mr Clarke’s death was aspiration pneumonia.  I accept too that in all likelihood his aspiration was attributable to his episode of vomiting on the evening prior to his death which set in train a sequence of events leading to hypoxia causing his heart to arrest and then death.

44. I am also satisfied that there were multiple secondary factors which pre-disposed Mr Clarke to the risk of aspiration and hence were contributors to his death.  These were the cervical surgery carried out by Mr Edis which resulted in the haematoma or the prevertebral swelling and which made it more difficult for Mr Clarke to clear his airway.  Also contributory was his tracheomalacia which impacted on his capacity to swallow, the high therapeutic level of oxycodone, an opioid which depressed respiration and also Mr Clark’s physique, notably his obesity and his ‘bull’ neck.  
Contribution
45. S28(1)(f) of the Coroners Act 1995 (‘Act’) requires me, if possible, to identify any person who contributed to the cause of death.  In carrying out this task I have regard to the Court of Appeal decision in Keown v Khan and Ors. [1999] 1 VR 69 where the Court considered a similar provision to s28(1)(f) in the Victorian Coroners Act 1985.  There at [16] Callaway JA said:
“The findings by a coroner as to how death occurred and the cause of death should, where that is possible, identify any person who contributed to the cause of death.  Section 19(1)(e) serves no purpose other than to ensure that that is done.  The reference to contribution to the cause of death reflects the commonplace truth that it is sufficient if a person’s, acts or omissions are a cause of a relevant event.  Civil juries are, for example, regularly asked whether the negligence of the defendant was a cause of the plaintiff’s injuries.  The test of contribution is solely whether a person’s conduct caused the death.  It may have been the only cause or one of several causes.  There are also cases where no one satisfies the description in s. 19(1)(e), as in the case of a death solely from natural causes.  In determining whether an act or omission is a cause or merely one of the background circumstances, that is to say a non-causal condition, it will sometimes be necessary to consider whether the act departed from a norm or standard or the omission was in breach of a recognised duty, but that is the only sense in which para. (e) mandates an inquiry into culpability.”
46. In this case I therefore need to ask whether the act of any person or entity has “departed from a normal standard or the omission was in breach of a recognised duty” so to require a finding of contribution.  That enquiry needs to be made of Dr Tillekaratne, Dr Zakon, Dr Chow, Dr Mutasa, Dr Yang, Mr Edis and the LGH and I will deal with each in turn.  In doing so I have regard to the fact that a finding that a health professional or a health facility has contributed to a patient’s death should not be made lightly and needs to be firmly established on the evidence.  In this respect I have regard to the following statement of Dixon J in Briginshaw v Briginshaw (1938) 60 CLR 336 at 362-3 which I consider to be apt:

“ ….reasonable satisfaction is not a state of mind that is attained or established independently of the nature and consequence of the fact or facts to be proved.  The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of the consequences flowing from a particular finding are considerations which must affect the answer to the question whether the issue has been proved to the satisfaction of the tribunal.  In such matters ‘reasonable satisfaction’ should not be produced by inexact proofs, indefinite testimony, or indirect inferences….”
Dr Tillekaratne

47. I have earlier in these findings determined that Dr Tillekaratne’s consultation with Mr Clarke was properly and competently conducted.  There is not any basis for a finding of contribution on his part.
Dr Zakon
48. Dr Carr has identified aspects of Dr Zakon’s report of the CT scan of the neck of which he is critical.  Nevertheless, in its primary ingredients the report is correct.  This is so because it identifies the prevertebral swelling and provides accurate measurements of that swelling.  These features, as I have found, were verbally reported to Dr Mutasa by Dr Zakon.  The error made by Dr Zakon, as pointed out by counsel-assisting, was his assumption that any clinician being made aware of the scan’s findings would understand that such swelling would compromise the patient’s breathing and hence it was unnecessary to spell this out more fully.  Subsequent events clearly showed this assumption to be misplaced as Drs Chow, Mutasa and Yang all failed to appreciate the significance of the swelling and to respond appropriately.  However, I do not believe that this wrongful assumption made by Dr Zakon, although relevant to the chain of events that led to Mr Clarke’s death, justifies a finding that it contributed to the cause of death.  I will return later to address some of the criticisms made by Dr Carr upon the radiology and its reporting.  
Dr Chow
49. It was appropriate for Dr Chow, as the ED’s consultant–in–charge, to assign Mr Clarke’s care to Dr Mutasa.  Subsequently, her involvement was limited to a discussion with Dr Mutasa concerning the radiology which led to their decision to involve Mr Edis.  This was not an unreasonable course when neither of them was particularly familiar with the surgery undertaken by Mr Clarke nor with its possible complications including whether the prevertebral swelling shown on the CT scan was normal or otherwise.  Too, it was not unreasonable as Mrs Clarke had indicated a desire for Mr Edis to be aware of her husband’s situation.  I observe that at this time Dr Chow was unaware that Mr Edis was travelling to the East Coast and had a limited capacity to assist.  Had she been so aware then the preferred course would have been for the on-call orthopaedic consultant to have been called.  
50. Overall Dr Chow had minimal hands-on involvement with Mr Clarke’s care.  To the extent that she was involved she acted appropriately.  It follows that no finding of contribution should be made against her.  
Dr Mutasa
51. When Mr Clarke’s care was delegated to him Dr Mutasa, followed up on the initial treatment plan by arranging the radiology.  I accept that when the results were verbally reported to him that he did not have the capacity, as Dr Zakon had assumed, to properly interpret the CT scan and to appreciate the potential seriousness of the prevertebral swelling.  In this circumstance he quite properly sought the assistance of Dr Chow which led to their decision to make contact with Mr Edis.  As I have found, Dr Mutasa then spoke to Mr Edis and informed him of Mr Clarke’s presentation to ED and the uncertainty concerning the swelling shown on the scan.  From this point Dr Mutasa’s involvement with Mr Clarke came to a virtual end and all decisions upon his care were then made by Dr Yang in consultation with Mr Edis.  
52. It is regrettable, and perhaps surprising, that Dr Mutasa was unable to appreciate the seriousness of the prevertebral swelling reported by Dr Zakon.  (The same can be said for Dr Chow).  Nevertheless, he recognised his shortcomings and responded appropriately by seeking specialist assistance.  In my view a finding of contribution should not be made against Dr Mutasa.  
Dr Yang
53. Whether Dr Yang contributed to the cause of Mr Clarke’s death needs to be assessed by reference to the standard of care expected of an orthopaedic surgeon-in-training and not by reference to the standard expected of a fully qualified specialist.  
54. Dr Yang became involved in Mr Clarke’s management at the request of Mr Edis in circumstances where the ED clinicians required some orthopaedic input related to the cervical surgery, its complications and the interpretation of the radiology.  It was his brief, as he understood it, to “rule out surgical complications” and to report to Mr Edis.  In my view the evidence shows a number of deficiencies on Dr Yang’s part in carrying out this role, these being:

· He either did not read the ED case notes made upon admission or if he did failed to have sufficient regard to complaints made by Mr Clarke of a breathing difficulty and a difficulty swallowing which he believed to be worsening.  Proper regard to these signs should have alerted Dr Yang to the possibility of a surgical complication.
· His assessment that the radiology, most particularly the CT scan, did not reveal any matter of concern was clearly wrong.  As Drs Zakon, Carr and Bell have all testified, the CT scan demonstrated significant, if not severe prevertebral swelling which in my opinion should also have been evident to Dr Yang.  Too, it should have alerted Dr Yang firstly, to the likelihood that the swelling was attributable to a complication from the surgery and secondly, that it presented a risk to the integrity of Mr Clarke’s airway. 

· It was Dr Yang’s evidence that he was not particularly familiar with the surgical procedure performed on Mr Clarke.  Too, he said that he was not confident in his ability to read and interpret the CT scan.  However, these shortcomings, if they existed, should have put Dr Yang on notice that his ability to properly carry out the task required of him was limited and this should have, in my opinion, been made known to Mr Edis.  In addition, or alternatively, he should have sought the specific assistance of Dr Zakon upon the radiology and/or the general assistance of the on-call orthopaedic surgeon.   Dr Yang’s failure to take any of these steps was a further error on his part.

· His conclusion that Mr Clarke’s hospital presentation was attributable to delirium caused by him taking diclenofac.  This opinion was clearly wrong. 

· His delivery to Mr Edis of a relatively benign report upon Mr Clarke’s condition.  This was a consequence of his failure to either be aware of or to downplay the importance of Mr Clarke’s symptoms on presentation at the ED coupled with his failure to recognise the significant prevertebral swelling shown by the CT scan and the risk it presented.  

· He authorised Mr Clarke’s discharge when he should not have done so.  Rather Mr Clarke required admission and the immediate involvement of an anaesthetist or ENT specialist to ensure the patency of his airway.    
55. In my view the shortcomings in Dr Yang’s management of Mr Clarke were causal to his death.  In my further view they represent a departure from the standard expected of a specialist-in-training.  I am satisfied that Dr Yang did contribute to the cause of Mr Clarke’s death.  
Mr Edis
56. In his evidence Mr Edis was keen to disown Mr Clarke as his patient in the time he was at the ED, he maintaining that he was the LGH’s patient and it had the responsibility for his care.  I do not accept this.  In my view the circumstances surrounding Mr Clarke’s time in the ED including actions on Mr Edis’ own part lead me to conclude that he had, or at least had assumed, a co-responsibility for Mr Clarke’s care at this time.  In this respect I have regard to these matters:
· Mr Edis was Mr Clarke’s surgeon and had recently carried out cervical spine surgery on him.  He was the person most familiar with the procedure and its complications.  
· Mr Edis had in place a post-operative plan for Mr Clarke’s care.  

· Mr Edis’ conversation with Dr Mutasa would have made him aware that the ED clinicians did not feel adequately experienced or qualified to assess Mr Clarke and that they required some orthopaedic input.  

· Mr Edis did not elect to instruct Dr Mutasa to seek the services of the on-call orthopaedic surgeon but rather accepted the request to become involved himself in Mr Clarke’s care.  He then acted thereon by giving directions to Dr Yang. 
· Mr Edis acquiesced with the diagnosis made by Dr Yang and agreed for Mr Clarke to be discharged. 
57. What then of the role played by Mr Edis?  In my view it attracts criticism for these reasons:
· He refused to speak to Mrs Clarke.  Had he done so it is likely that he would have learned the detail of his patient’s post-operative course including his on-going and unremitting pain and his difficulties with swallowing and breathing.  

· Counsel-assisting has submitted that Mr Clarke, as Mr Edis’ private patient, was entitled during his post-operative phase to the standard of care required of an orthopaedic surgeon.  I agree with this.  However, Mr Edis did not have in place an orthopaedic specialist to cover for him when he was unavailable and instead was prepared to assign his patient’s care to a specialist-in-training.  In Mr Clarke’s case he assigned Dr Yang to his assessment for possible surgical complications without satisfying himself that Dr Yang was equipped for the task.  Had he asked some rudimentary questions of Dr Yang he would have learned firstly, that he had a limited knowledge of Mr Clarke’s surgical procedure and its complications and secondly, that he was unable to read and interpret radiology, particularly in relation to prevertebral swelling.   
· Mr Edis was aware from the outset that the issue of concern to the ED was the prevertebral swelling shown on the CT scan.  Despite this Mr Edis did not, when instructing Dr Yang, bring these concerns to his notice and provide him with some directions and advice upon the possible implications of the swelling.  Furthermore, when Dr Yang reported back to him Mr Edis did not, it seems, make any specific enquiries of the swelling and seek Dr Yang’s views upon it.  Had Mr Edis ensured that Dr Yang made the swelling a focus of his assessment then it is likely, in my view, that the seriousness of the prevertebral swelling would have been realised and protective measures taken.  
· Mr Edis readily agreed to Mr Clarke being discharged on the basis that the previous night’s dosage of diclenofac explained his symptoms.  This was an untenable and unlikely explanation which should have been self-evident to Mr Edis and prompted further enquiry and/or Mr Clarke’s further monitoring in hospital.  
58. Did Mr Edis contribute to the cause of Mr Clarke’s death?  As I have said Mr Edis chose to involve himself in Mr Clarke’s care.  He endorsed his discharge.  However, it must be borne in mind that he did so following an assessment carried out and reported upon by Dr Yang.  Dr Edis relied upon that assessment, wrongly assuming that it was carried out to the standard expected of an orthopaedic specialist-in-training whom he believed to be “highly competent.”  In the end, although with some hesitation, I have come to the view that I cannot be satisfied to the requisite degree that a finding of contribution should be made against Mr Edis.  
The LGH

59. In my view the evidence establishes multiple systemic failures on the part of the LGH which were relevant to Mr Clarke’s death.  These are:

· The failure to ensure that Mr Clarke’s ambulance records were available to the ED clinicians.  On this subject it should be noted that it was the evidence of Dr Chow that she was unaware that the ambulance officers had recorded Mr Clarke’s temperature at 38.1 degrees.  This temperature by itself, she said, would have caused her to admit Mr Clarke for overnight observation.  
· The failure to ensure that its ED clinicians maintained contemporaneous case notes.  Had Dr Mutasa made notes of his attendance on Mr Clarke at 9.00am on 23 July then there was an increased likelihood that Dr Yang would have been aware of the patient’s complaints of breathing difficulties and a worsening swallowing problem; 

· The requirement at weekends for its radiologists to provide verbal reports upon radiological examinations;

· The absence of a process to ensure the recording of any communications of radiological findings made to treating clinicians; 

· The failure to require its radiologists to incorporate in the verbal reports made to clinicians an interpretation of their findings and comment upon any matter of significance.  In this case the report given to Dr Mutasa should have advised that the prevertebral swelling was severe, that it compromised the airway and that it was suggestive of a post-operative complication. 

· The failure to ensure that the medical staff servicing the ED were sufficiently competent to read a CT scan and recognise a patient to be at risk from a compromised airway;

· Permitting Dr Yang, as a specialist-in-training, to advise upon the possible complications arising from a cervical procedure when he was unfamiliar with that procedure, and its complications and was unable to recognise radiological evidence of a possible complication;

· The failure to have in place an integrated process for Mr Clarke’s management by all the clinicians involved in his care; and 

· Having in place a system whereby Mr Clarke could be discharged from ED without Dr Chow, as its consultant, being aware of the decision to discharge and having an opportunity to contribute to that decision.   

60. It is my further view that these failures on the part of the LGH were causal of Mr Clarke’s death and necessitate a finding that it contributed to the death.  
Findings Required by s28(1) of the Act

61. The evidence coupled with some specific determinations made by me in this document enables me to make these findings:
· The identity of the deceased is Donald John Clarke;

· Mr Clarke died in the circumstances described in this document, most notably at paras 2 to 38 inclusive;

· The cause of Mr Clarke’s death was aspiration pneumonia.  Contributory factors were recent cervical surgery causing a haematoma or prevertebral swelling, a high therapeutic level of oxycodone which depressed respiration, tracheomalacia, obesity and a ‘bull neck;’ 
· Death occurred on 24 July 2011 at 144 Maroneys Road in Deloraine; and 

· Dr Yi Yang and the LGH contributed to the cause of Mr Clarke’s death. 

Recommendations

62. I must, where appropriate, make recommendations with respect to ways of preventing further similar deaths (s28(2) of the Act).  On this subject counsel-assisting, in his closing submissions, has very helpfully suggested several recommendations.  His suggestions form the basis of my recommendations which follow:

(i) That the LGH put in place processes to ensure that a patient’s ED notes are complete and in a form best able to aid the treating clinicians.  This includes ensuring that where appropriate they include a copy of the ambulance records and that all clinician’s notes are made contemporaneously, where possible.  

(ii) That the LGH review its procedures for reporting of radiology.  The review should focus on ensuring that:

(a) The radiologist incorporate in each report, whether verbal or written, his/her interpretation of the image(s) when any moderate to significant finding is made;

(b) That a notation is made of each radiology report made verbally, including its time and content and identifying the person to whom the report was made;

(c) A system is put in place as soon as is reasonably practicable to ensure that all reports upon radiology are made in writing; and

(d) Otherwise ensuring that all radiological reports comply with the Royal Australian and New Zealand reporting guidelines.

(iii) That the LGH review its processes with respect to the discharge of patients from ED with consideration being given to putting in place a structure whereby the consultant-in-charge or his/her delegate is aware of and has the opportunity to participate in all decisions to discharge. 

(iv) To the extent that it has not already been achieved, the Department of Health and Human Services take such steps as are necessary to have its Picture Archiving Communications System extended to the internet so that medical practitioners are able to view by lap-top or other portable device radiology images taken of their patients; and

(v) That medical specialists practising in Tasmania have in place a firm arrangement with their professional colleagues to ensure that specialist post-operative care is available to their patients during those times that they are unable to provide that care in person.  

Concluding Comments

63. Mr Clarke’s death was a consequence of deficiencies in his medical care and management.  It was preventable.  These circumstances, I am sure, make the anguish and distress of his wife, children and other family members more palpable.  I extend to them my sincere condolences. 
64. Mr C N Dockray has been counsel assisting.  He has carried out this role in a most able and thoroughly professional manner.  I am very grateful to him.  I am also grateful to my associate, Mrs Christine MacDonald who has been responsible for all the administrative work associated with this inquest both behind-the-scenes and in court.  As always her contribution has been invaluable.  Finally, I want to acknowledge and thank all other counsel for their assistance and their sensitive approach to the jurisdiction.   
Dated at Launceston this 10th day of March 2015.

Rod Chandler

Coroner
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